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BCTYN

HoBuii IIK VkpaiHM cTaB 3HAaYHUM JOCATHEHHIM BIiTUYHM3HIHOI
IIpaBHUYOI [yMKH Ta, Oe3lepeyHo, HAaMOIIbII CyTTEBUM KPOKOM Ha
IIAXY [eMOKpPaTUYHUX IIepeTBOPEHb B KpaiHi 3a BCi POKH Hesasex-
HocTi. KojieKc BIIeBHEHO CIIPSIMOBYE BiTHOCHHHU Y HAIIPSIMKY PHUHKY Ta
TPOMAITHCHKOTO CYCIIIBCTBA. 3aBAsKU HOBOMY IIK VkpaiHu BiTUus-
HSHI HOpMaTWBHA CHCTeMa i JOKTpHHA IIPUBATHOIO IIpaBa HabyIu
OCHOBHUX CBITOBUX XapaKTepUCTHUK Ta PO3II0YaBCS IIPOILIeC iX IOCTYIIO-
BOTO «CTHUKYBAaHHS» i3 IIPUPOAHO-IETEPMIHOBAHUMHU 1 TPaJUIIMHUMU
IIPUBaTHOIIPAaBOBUMH YsBJIeHHIMHU CBiTy. Ha IIpaBoBiff Mami CBiTy
yKpaiHChKa ITUBIIBHOIIPaBOBa KOAMGIKaIlisl ChOTOJHI He BUIVIANAE SIK
«terra incognita».

«EBpPONENCHKICTE» Iiiel Kopudikamili BHIBUIACA HacaMIlepef,
y «BILJIETEHUX» 10 il mpaBoBOi MaTepii ifleld IPUPOTHOTO IIPUBATHOTO
IIpaBa, BepXOBEHCTBA IIpaBa, IIOAINYy IIpaBa Ha IIyOJiyHe i MpUBaTHE
Tomo. KUIIOUOBUM MOMEHTOM Vy Ilepexofi BITUM3HSHOI IIPHUBATHO-
IIpaBOBOi CHCTEMHM Ha €BPOIIEMCHKI «IIpaBOBi peMKH» CTaJI0 3aKpill-
JIEHH$ Y KOJIeKCi 3aTaJIbHUX 3acaj| [UBLILHOTO IIpaBa (cT. 3 IIK Vkpainn).
Oc006JIMBO BEJIMKOT0 3HAYEHHS A1 30/IMKeHHS HallioOHAJIbHOI CHCTEMU
IIpUBaTHOrO IIpaBa 3 BIATIOBIIHMMY IHO3eMHHUMH CHUCTeMaMH HabyJa
00’eKTHUBi3aIlid MPHUHITUIIB cnpagedaugocmi, dobpocogicHocmi ma
pO3yMHOCMI, SIKi € JOKOHEYHOI0 CyTHICTIO IIpaBa Ta BKAa3ylTh Ha HOTro
IIPUPO/IHE IT0XOKEHHS.

[Torlpy HUSKU [OCTOIHCTB HOBOI IIPUBATHOIIPaBOBOI Kopudikariii
KpaiHH, ToJIOCH IIOAO CYTTEBOTO [OOIIPAIfI0OBaHHA KOZEKCY II0YaIn



OHoB/IeHHs LiMBINbHOTO Kopekcy YkpaiHu:
dopmyBaHHs Nigxonis

JIyHaTH Jie[b He 3 IepIIoro AHS HabyTTs IM YMHHOCTI. I IIOB’d3aHO
Ile 3 THUM, 10 BXKe Ilepel TPeTiM UMTAaHHAM HpoeKTy LK Vkpainu
y BepxoBHilt Pagi Vkpainu (2001 p.), 1o fioro ¢popwmi i amicTy 6yJsio HaHe-
CeHO 6esJIiu pyHHIBHUX yJapiB. He 3yIUHAOYUCH Ha JleTaJlsIX I1iel 3aK0-
HOZABYOI Tparefii Ta IIOSICHeHb-BUIIPaB/aHb Ii 3aBOJIIB, JIMIIe 3a3Ha-
YHUMO, II[0 V Pe3yJIbTaTi [[UX Halla[iB epeKTUBHICTh IPUUHATOTrO i HUHI
yrHHOTO I[K Ykpaini 6ysia 3HaUHO ImifiippaHa. Oco6/JIMBO TSHKKI HaCTiTKA
CTaJIKCS Uepe3 HACTYIHI IBa 3pafHUITbKUX yAapu. [lepriuii i3 HUX — I1e
NIPUUHATTS aHTArOHICTUYHOIO IIPUBAaTHOMY IIpaBy I'oCrofapchbKoro
Kojiekcy YKpaiHu, SKuUU (aKTHUYHO «3a0/0KyBaB» fito I[K Vkpainu
B IIpUBATHOIIPABOBUX BiHOCHHAX y cdepi GisHecy (ropuguuHi 0coby,
YacTHHA PedYoBUX Ta 3000B’A3aJbHUX BIiTHOCHH). /[pyrHMi TSKKUHI
yap [IpUUIIOBCA 110 CTPYKTYpI: Bif Kopudikamii Bix'eqHanu n8i Kuuru
(«CimeliHe n1paBO» i «Mi>KHapo/He IIpUBaTHe IIPaB0»), TAM CAMHUM II0PY-
IIMBIIY JIOTIKY Ta eprOHOMIKY CHCTeMH 3aKOHOZABCTBA, 1110 IIPU3BEJIO0
[0 3HAUYHUX BTPaT y 3aKOHOTBOPEHHI, IIpaB03aCTOCYyBaHHI, HABUYaHHI
FOPHCTIB TOIIIO.

He 3BakarouW Ha CIIOTBOPeHUM, IIOPIBHAHO 3 IHOTO IIPOEKTaMH,
BUIJISA cxBajieHOTo I[K VKpaiHu Ta AOBOJII 3HAYHUM 00CAT TI0/[aIbIITHUX
TeKCTyaJbHUX 3MiH, OCTaHHIHNINE NOBro Mo’Ke 30epiraTu CBOIO«ILTA-
BYUICTB», OCKIJIBKH I1el «Kopabesib» 3aKJIa/[eHUH, K 3Ta/[yBajIocs BUILIE,
Ha IPUPOJHUX i THYyYKUX IIPUBATHOIIPABOBUX IIPUHIIUIIAX.

IutanHa npo pexoxudikamito IIK VkpaiHu He BuIAgano 6u
CbOTOZHI TAKUM aKTyaJbHUM, SKOKU Ha MeXKi CTOJIITh CIIJIbHUMU 3YCHJI-
JISIMU COTeHb $axiBIliB KpalH €EBPOIIU He Oy/IU 3HaAW/IeHI HAUOIITUMAaJlb-
Himi Ta ro6aJbHO-IIPUATHI IIpaBOBI HOPMHU (pillleHH:) I 6araThox
chep NPUBATHONIPABOBHUX BifHOCHH. Taki HOPMH-pillleHHS BTUIEHO
y UYMCIeHHUX MDKHApOJHUX [MOKyMeHTaxX 3 YHiikallii IpuBaTHOTO
mpaBa. Yac 1oKasaB, L0 3a3HaueHi aKTU «BUIIPOMIHIOIOTH» BeJIH-
Ye3Hy «TapMOHIi3yr04y» crily. Ha iX OCHOBI y €BpOIIEHCHKUX KpaiHax
posriovasacs HaWHOBIIIA MOMepHisallig (M OJHOUYACHO rapMOHi3aIlis)
HaIliOHAJIbHUX TUBITHLHUX KO/[EKCIiB Ta IIPUBATHO-IIPAaBOBUX TOKTPHUH.
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[IpoBenenHs pexonudikarrii IIK VkpaiHu 3a cydaCHUM «eBPOIEUCHKUM
CIleHapieM» IOTpe6ye JIoriKa ITofaabIrol TpaHchopMallii CyCIiIbCTBa,
30KkpeMa, GopMyBaHHS IIpaBAMBOI ¥ epeKTUBHOI pUHKOBOI eKOHOMi-
KU, 9K HeBiJI'eMHOI CKJIaZI0BOI TPOMAaJTHCHKOTO CYCIILIBCTBA, TA EBPOiH-
TerparjiliHa CIIPsIMOBaHICTh BCiX KOMIIOHEHTIB CyCITLIbCTBaA.

3 omsiAy Ha 3aluTH CoIfiasibHOI IpakTUKH, KabiHeT MiHicTpiB
Vkpainu Ta BepxoBHa Pasa VkpaiHM NpPUWHSAIU BIAIIOBIAHI akTU
CTOCOBHO IIPOCYBAaHHS CIIPAaBU 3 OHOBJIEHHA (pexogudikariii) IuBiIb-
HOTO 3aKOHOJaBCTBa YKpaiHu'.

[TepekoHaHI, [0 YCIIiX Ta IKIiCTh OHOBJIEHHS i IIOIaJIBIIIO] €BpOIIei-
sarii I[IK VkpaiHU IeBHOX Mipoo 3a/e’KaTUMYTh Bifl PiBHA 3a/y4eHHs
LIUBUIICTUYHOrO TOBapUCTBA KpaiHU /10 IIbOTO0 IIpo1iecy. PopMuU y4acTi
BITUM3HSAHUX ITUBUIICTIB MOKYTh OyTU caMUMU pisHUMU. [IpUKIazom
IILOTO CJIYTye JaHa MOHOrpadis, gka o00’efHasa 3yCHJUISI HayKOBIIIB
yHiBepcuteTiB KueBa, JIbBoBa, Ofecy, XapkoBa Ta XMeJbHHUIIBKOTO
y HanpsiMmy GopMyBaHHS KOHIIENITYyaJIbHUX ITiIXO/IB III0/I0 CCTEMHOTO
OHOBJIEHHA [[UBIJIBHOTO KOJleKCYy VKpaiHu.

IIpod. JAosrept A.C.
ITIpo¢. XapuroHos €.0.

! Jlus.: IloctaHoBa KM Vkpainu «IIpo yTBopeHHsI po6040i IpyIHy 100 pekogudikarii
(0oHOBJIEHHS) TUBLIBLHOIO 3aKOHOJABCTBa YKpaiHu» Bix 17 smunHA 2019 poxy Ne 650; Hakas
MiHicTepcTBa 0cTuIlii Ykpainu Bif 24 munasg 2019 poxy Ne 2771/7/1; Po3nopsmpkeHHS o0BU
BP Vkpainu Bif 28 aunHa2020 Ne 260 «IIpo cTBopeHHS po6040i IPYIH 3 IMiATOTOBKH 3aKOHO-
IIPOEKTY 3 peKoAudikarii (OHOBIEHHS) IIUBLILHOI0 3aKOHOAABCTBA YKpaiHU».
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PO3AIN 1

KHura nepliua LmMBiNbHOTO KOAEKCY
YKpailu - nepernag napajurmu

ITonepenaHi 3ayBa>KeHHA

Kuwura mepmra IIK VkpaiHH € MeTOZ0JIOTiYHOI0 OCHOBOIO Kozekcy,
sJKa BU3Hayvae WOro CYTHICTH y IJIOMY 1 3acafii CTBOPEHHSI HOPM
B YCiX IHITKUX MOro yacTUHaX. | SKII0 IIPU IOTOYHOMY BHECEHHIO 3MiH
i nomoBHeHb y 1K VKpainu 119 06cTaBUHA He 3aBXK/IU aKIIEHTYeThCs, TO
y IIpolieci pafiuKaabHOI0 OHOBJIEHHS IIMBIIIBHOIO 3aKOHO/ABCTBA (IIpH
pexopudikariii) royioBHa yBara IpUpPOJHO Mae OYTU IIpUAiIeHa came
aHasi3y aKTyaJbHOCTI ifiel IIpaBa, 3aKJaJeHol y Horo IepIrii (3acag-
Huui) KHusi.

Yac, IKUH IIPOUINIOB ITicsid HabpaHHa YuHHOCTI IIK YKpaiHu, BUSBUB
Yy HbOMY YMMaJIo IIpo6JieM, y TOMY YHCJIi KOHIIeIITyaJIbHOT0 XapaKTepy,
3HAYHOK MIpOI0, IIOB’SI3aHUX 31 CTPIMKMMH 3MiHAMH B OTOYYHUYOMY
CBiTi Ta MOB’sI3aHUMU 3 HUMH ITUBiTi3aIliiHUMU BUKIMKaMH.

HaBpsp 4u, € HOLIBHUM HaBOLUTH TYyT IlepesiK BCiX IIpobiieM,
IKi HeoOXi[HO BHUpilIyBaTH, ajie AOLIBHUM Oyle 3YIIHHUTHUCI [aJji
Ha HaUOIJIBII CYyTTEBUX 3 HUX. YTIM, B TOMy HeMa ¥ 0C00JUBOI He0b-
XIiZTHOCTi, OCKIJIbKY BifITIOBiZHIN Ipo6sieMaTHIll BITUM3HSAHI HayKOBIII
MIPUIAIA YUMaJjly yBary, y TOMi YHCJIi, Ha PiBHI IITOTOBKYU JUcCep-
Talliil JOKTOPIB IOPUIUYHUX HayK, IIpH HAaIlMCaHHI MOHOTpaii TOIO.



Po3gin 1.
KHura nepuua LUuBinbHOTo Kofekcy YkpaiHu — nepernag napagmrmu

Tak, TeopeTUUHUMU Ipo6aeMaMu KoHIlemITii [[K Ykpainu nepeimastucs
A.C. loBrept, H.C. Kysnerjosa, I.B. Crraci6o-®PaTeeBa, €.0. XapuTOHOB Ta
0.1. XapuToHOBA Ta iH., ITp0ob6JIeMaTUKY 3araJbHUX I10JI0KeHb [[UBiIb-
HOTO KOfIeKcy mociimpKkyBasu Ogier B. Bacaii, B.I. bopucosa, 1.B. [laBu-
zoBa, A.B.Kocrpy6a, I.C.Kansadaposa, 0.0.Kot, I. M. KyuepeHKo,
€.0. Miuypin, M./. Ilnentoxk, B.JL. Ipumaxk, C.0. Ciinyenko, O.E. CiMcoH,
C.I. [lluMoH, Ta iH.

BpaxoByroun 3rajjaHuil 3HAYHUU A0pOOOK BITYM3HIHUX IIUBI-
JIiCTiB, 0OMEKMMOCH [laJli pPO3IJISAOM JIMIIe THUX HpobseM, Bajf Ta XUO
[IK VkpaiHu, KOoTpi 3 OISy pajuKaJIbHOTO OHOBJIEHHS (0Cy4YaCcHEeHHS)
Moro 3araJbHOI KOHITENIIil BUKJINKAITh HaHOIIbIINY iHTepec.

1.1. HigrpysTs KoHuemnriii ITK Vkpainu

[Ticisg HabyTTa VKpaiHO He3asie)KHOCTI BUHUKJIA I10Tpeba BIOPSIA-
KyBaHHs BifHOCHH y cdepi LIUBIIBHOTO 06iry BIAIIOBIIHO [0 IIOJI-
TUYHUX, COI[ia/IbHUX Ta eKOHOMIYHHX 3MiH, IT10 Bifj0yBaIMCS B ep>KaBi.

Ockinpku IIK VPCP 1963 p. He BpaxOByBaB HeOOXiTHOCTI peryJito-
BaHHA TOBapHO-TPOILIOBUX BiHOCHH B YMOBaX PUHKY, BUHUKJIA Hebes-
IleKa 3aKOHOJaB4yOoro BaKyyMy y BIAIIOBifHIN rasysi. /g #oro mogo-
JIaHHS Ha no4aTKy 90-X pokiB XX cT. B VkpaiHi 6ysia IpuiHATa 3Ha4YHA
KIUJIBKICTh HOPMAaTHUBHUX aKTiB, IIPU3HAUYEHUX Pery/IBaTU LUBIIbHI
BiZTHOCHHH, TOPTrOBeJbHUU 006ir, TOCIOJAPCHKY AisIJIBHICTh. 3arajJbHOI0
TeH/IeHI[iel0 6yJI0 IIOCTYIIOBe II0BEpPHEHHS [0 I'YMaHICTUYHUX I[iHHOC-
Tel: IIpaBOBOIO 3abe3IleUyeHHs CyBepeHITeTy 0C00H, yCTaHOBJIEHHS
rapaHTii il I1paB, 3piBHAHHA IIPaBOBOT0 CTATYCy 0CO6HU i Zlep>KaBH TOILO.

OueBUIHUM HeJ[0JIIKOM 3aKOHOTBOPUOCTi B VKpaiHi Toro yacy 6yB ii
6escucreMHUN xapakrep. Tomy B 1994 porii mmoyasnacs pospo6ka HOBOI
KOHIIeNIil pO3BUTKY 3aKOHOJABCTBa YKpaiHH, B OCHOBY SIKOI Oy/IM ITOKJIa-
IleHi HOBI ysIBJIEHHS IIPO IIPaBO, 1110 6a3YI0THCS Ha ifjesIX TpoMaisTHChKOTO0
CYCIJIBCTBA ¥ IIPaBOBOI JlepKaBU. 3TifHO i3 [1i€l0 KOHIIEIIIiE PO3B’d-
3aTU IIpo6sieMy BJOCKOHAJIEHHS LMBIIBHOIO 3aKOHOZABCTBA MOIJIA
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OHoB/IeHHs LiMBINbHOTO Kopekcy YkpaiHu:
dopmyBaHHs Nigxonis

TUIBKH M0T0 Kogudikartis, sika, 6yay4u CKIaJ0B00 YaCTUHOK KOHCTUTY-
[iriHOI pedopmu, Maja 3[MIMCHIOBATHCSI Ha IifcTaBi HOBOI KoHCcTHTYIIil
Vkpainu. PosnopsmkenaaMm Kabinety MiHicTpiB Vkpainu 6yJia cTBOpeHa
crelliayibHa poboua Tpylla, sSIKa B HpoIleci TpUBaJsol PoOOTHU IIiATOTY-
BaJsla KibKa IpoekTiB IIK YkpaiHu. 3aKOHOIIPOEKTHI po60TH aKTUBIi3y-
BaJIM IIOLIYK BiJTIOBi/iell Ha HU3KY IUTaHb, II0B’I3aHUX 3 BU3HAYEHHIM
3pasKiB I CTBOPEHHSI KOJEKCY, MOTO CTPYKTYPH, CYTHOCTI IIPaBOBUX
IHCTUTYTIB, 3MiCTy H0T0 HOPM Ta iH.

Age, mepenyciM, Majia 6yTH BU3HaueHa KOHIIemIlisg Kogekcy, 1110 po3po0-
HUKH MaJIi 3p0OUTH 3a BiICYTHOCTI BITUM3HAHOI ITUBLIICTUYHOI IOKTPUHH.

He 3aHypoOIOYHUCH TYT y Ipoljec GOpMyBaHHS BITUM3HIHOI IIUBI-
JIICTUYHOI JOKTPHUHY, 3raflaeMo JIHIe, 10 GaKTUYHO BiH I104YaBCs Iie
TOZI, Ko YKpaiHy, SIK [ep>KaBH, I1le He icHyBas0. Ha To# yac «ykpa-
IHCHKI IIpaBOBI NOKTpPUHW» OyJM afallTalli€el0 AOKTPUH iMIIepiH, 10
CKJIaly SIKUX BXOAUJIN TOJI YKpalHCHbKI 3eMJIi: ABCTPO-YIOPIUHU Ta
Pociticekol iMmepii.

IcHye mymKa, 10 piSHUIM y HayKOBUX IIIXOAAaxX Ha II04aTKy OyJsa He
TaKa ByKe ¥ BeJIMKa, 0CKUIbKH POCi¥ChKe IIpaBO3HaBCTBO BBAXKaJI0 3PasKoM
IUIs1 cebe HacaMIrlepes KOHITEIITil HiIMeITbKUX YUYeHUX, a OIS OCTaHHIX
MaJI0 UMM BifIpI3HSUIMCA Bif IOIJIAMIB IX aBCTPiMchKuX Koser!. IIpote,
TIOIIPY IIOTY>KHUM BIUIMB HIMeITbKOI I0PUCIPYZeHIlii, aBCTpilicbKa ITUBi-
gictuka XVIII-XIX cTosiTh Majia BJIaCHY AOKTPUHY IUBLIBLHOTO IIpaBa.
Bona 6ysia chopMoBaHa y IIPOIleCi ITIATOTOBKYU 3arajJbHOr0 IIUBLIHHOTO
Kopekcy 1811 poky (Allgemeines burgerliches Gesetzbuch — ABGB), 10 IKOTO
BHCYBaJINCI BUMOTH, I1100U BiH OYB JIOTIYHUM, IIPOCTUM 3a CTPYKTYPOIO, 31
3pO3YMLIVMIMU Ta CIIpaBe/INBUMH HOPMaMHU, OCKUIBKHA «0CHOBOX 3aKOHIB
3aBXK/IM MalOThb OYTH IIPUHIIUIIN IIPUPO/HOI CIIPaBe/JINBOCTI».2

! KuiBchKa IIKO0JIA IUBLIICTUKY: 0 175-piudsg KUIBCHKOT0 HallioHAJILHOTO YHiBEpCH-
TeTy iMeHi Tapaca IlleBuenka. 1834-2009 / 3a pex. wi.-Kop. AIIpH Ykpainu P.A. MarizaHuka.
K., 2009. C. 148.

?  IlBaiirepr K. BBefleHue B CpaBHUTe/IbHOe IIPaBOBefleHHe B cQepe YaCcTHOIO IIpaBa : B
2 T.:1ep. c HeM. M., 1998. T. 1. C. 243.
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